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Summary

1.

In June 2025, the Office for Students (OfS) published its regulatory guidance to
registered higher education providers related to their free speech duties under the
Higher Education (Freedom of Speech) Act 2023 (HEFoSA). This report sets out the
Inter-Communal Professorial Group’s response to the OfS guidance.

The ICPG broadly welcomes the new guidance. The changes that have been made
from the previous 2024 guidance represent a substantial improvement. The new
guidance alleviates many of the concerns raised by Jewish groups and others in
response to the previous draft guidance.

The new duties around securing lawful free expression, even in the face of fierce
protests, may make it easier for Jewish staff and students to express their Jewish
identity on campus, and for a wider range of viewpoints on Israel, Zionism and the
wider Middle East to be expressed at universities without fear of reprisal.

HEFoSA will be most effective in preventing ‘blanket bans’ on speech or which
compel assent to certain viewpoints — university policies which prohibit the
expression of certain lawful viewpoints in all circumstances, which compel assent to
certain viewpoints, or create a general ‘chilling effect’ which hinders the expression
of such viewpoints.

HEFoSA does not, however, prevent all interference in speech rights. The new
guidance introduces a ‘proportionality test’ step into the process universities are
advised to follow when faced with a dispute about speech. This enables education
providers to interfere in the rights of free expression in particular cases, if it is
necessary to do so to protect other rights. In this HEFoSA works in tandem with
Articles 10(2) and 17 of the European Convention on Human Rights (‘the
Convention’). These articles allow for the proportionate restriction of otherwise
lawful speech, on the condition that such restriction is prescribed by law, in pursuit
of a legitimate aim, and necessary in a democratic society.

The gauge by which the legitimacy and necessity of any interference in the right to
free expression can be measured through a ‘proportionality test.” These tests ensure
that any restriction on speech is context-specific and proportionate to the legitimate
aim that is being pursued, while taking full account of the importance of securing
speech. In practice this involves a careful balancing act between different rights,
based on fact-specific, case-by-case judgements

The possibility of context-specific and proportionate interference of speech promises
to be an important tool in the effort to combat antisemitism on campus. However, the
guidance underplays its legal significance. It assumes that questions of
proportionality and the balancing of different rights are raised only after all attempts
to secure speech have failed. Yet European and English jurisprudence suggests that
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assessments of the balance between different rights should shape the entire approach
to contested speech from the outset. Because of this, the guidance does not offer
adequate advice for universities grappling with such balancing acts. Nevertheless, in
practice, given that HEFoSA will have to be compatible with the Convention and
existing case law, this report will assume that proportionality tests will take a far
more central role in future disputes about speech on campus than the guidance
currently suggests.

8. The importance of fact-specific context to assessments of proportionate interference
is matched by its importance to the International Holocaust Remembrance Alliance
(IHRA) ‘working definition” of antisemitism. The status of IHRA, or any other
definition, is not materially changed by HEFoSA. It remains one of the factors that
should be taken into account when undertaking a proportionality test.

9. The new guidance asserts that Holocaust denial will not be protected speech, on the
grounds that it constitutes harassment related to a protected characteristic. However,
Article 17 deprives Holocaust denial and other pro-Nazi speech of the Convention
protections entirely, meaning that a proportionality assessment is not required at all.

10. HEFoSA does not prevent antisemitism-awareness training. It does prevent training
which compels assent —i.e. training that forces attendees to agree with certain
positions before the training is completed. Antisemitism-awareness training should
therefore take a discussion-based format.

11. HEFoSA allows for proportionate restriction of protests and encampments based
general time, manner and place regulations. Restriction based on the lawful
viewpoints expressed on protests is not generally permitted. In some circumstances,
however, the content of a protest is relevant to determining whether it becomes
intimidatory harassment — such as an anti-Israel protest outside of a Jewish Student
Society event. The guidance also explicitly recognises that anti-Israel protests may, in

some contexts, compel assent and chill the expression of other lawful viewpoints.

The Higher Education (Freedom of Speech) Act 2023
12. HEFoSA is aimed at securing the rights of free expression on university campuses,
and sets out the legal duties for universities and other higher education providers in
this regard. The two main duties set out in HEFoSA are:

1. The ‘secure’ duty: to take the steps that, having particular regard to the
importance of freedom of speech, are reasonably practicable for it to take in
order to secure freedom of speech within the law for its students, staff and
members and for visiting speakers. This includes, in relation to academic
staff, securing their academic freedom.

2. The ‘code’ duty: to maintain a code of practice setting out matters relating to

freedom of speech!

1 Office for Students, ‘Regulatory advice 24: Guidance related to freedom of speech,’ June 2025,
https://www.officeforstudents.org.uk/publications/regulatory-advice-24-guidance-related-to-freedom-of-
speech/ §12a, p4
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13. The OfS guidance sets out a three step procedure for universities to ensure
compliance with the secure duty. When faced with a complaint or protest about a
particular mode of expression on campus, the university should first consider:

1. Is the speech ‘within the law’? If yes, go to step 2. If no, the duty to
‘secure’ speech does not apply.

2. Are there any ‘reasonably practicable steps’ to secure the speech? If yes,
take those steps. Do not restrict the speech. If no, go to step 3.

3. Are any restrictions ‘prescribed by law” and proportionate under the
European Convention on Human Rights (the Convention)??

14. Speech that the guidance makes clear is not ‘within the law,” and so is not protected,
includes:

a. Threatening or abusive words or behaviour in a public place, or the
distribution or display of visual material which is threatening or abusive
within the hearing or sight of a person likely to be harassed or alarmed by it
by it (Section 5, Public Order Act 1986). The accused must know that the
behaviour is likely to be experienced as harassing and abusive.?

b. Harassment targeted at an individual on two or more occasions which is
‘oppressive and unacceptable rather than just unattractive or unreasonable’
and of ‘sufficient seriousness to also amount to a criminal offence’” (Protection
from Harassment Act 1997). The guidance gives an example of a student
repeatedly attacking another on social media for comments made in a class,
and encouraging a ‘pile on’ from other social media users against that
student. This would likely constitute unlawful harassment, and the university
would not be in breach of HEFOSA should they restrict the speech through
disciplinary action.*

c. Speech giving or encouraging support for proscribed organisations
(Terrorism Act 2020).°

15. The guidance then includes numerous examples of ‘reasonable practicable steps’ a
provider could take to secure speech. In many cases the reasonable practical step is
simply not doing something. This might include refraining from preventing a student
from accessing a course due to their viewpoint, or not forcing applicants ‘to commit
(or give evidence of commitment) to a particular viewpoint’ — such as a commitment
to “Equality, Diversity and Inclusion” or to “social justice’ - to stand a chance of
appointment.®

16. Other steps might include:

a. ensuring that research funders do not monitor or limit the positions
expressed in research;

2 0fS, Guidance 2025, §24 p7

3 OfS, Guidance 2025, §39-41 p11-12
41bid., Example 1, p13

S Ibid., §15 p30

6 Ibid., §139 p38
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b. refusing to submit to public campaigns against members of staff who have
expressed lawful viewpoints. Typical campaigns might include ‘organised
petitions or open letters, an accumulation of spontaneous or organised social

media posts, or long-running, focused media campaigns’;’

n

ensuring that promotion prospects are not affected by viewpoints;
d. refraining from general bans on protests, posters or recruitment practices
purely on the basis of their lawful viewpoints
e. acomplaints process that “promptly reject vexatious, frivolous or obviously
unmeritorious complaints relating to speech’®
17. HEFoSA gives powers to the OfS to investigate allegations of illegitimate restriction
of lawful expression on campus, and to impose fines on those found to be in breach
of the duties.

Background to HEFoSA

18. HEFoSA emerged out of long-running public debates about freedom of speech and
academic freedom on UK university campuses. The previous Conservative
government introduced the bill in 2021 in response to multiple incidents of
academics and outside speakers being subjected to campaigns of harassment, ‘no-
platforming,” cancellations and disruptive protest on campus.

19. In March 2020, Amber Rudd, a former Conservative cabinet minister, had a speech at
Oxford University cancelled 30 minutes before it was due to begin. Rudd’s ‘no
platforming” was due to her alleged role in the ‘Windrush’ scandal regarding the
legal status of post-war migrants mainly from the Caribbean.® A week earlier a talk
by the historian Selina Todd at the Oxford International Woman’s Festival had also
been cancelled, after trans-rights activists had accused her of being ‘transphobic.’1

20. Todd’s cancellation was emblematic of the hostility routinely faced by ‘gender
critical” academics — those who view biological sex as binary, immutable and the
ultimate basis of sex-based discrimination — across the university sector from around
2015 onwards. Gender critical research networks were shut down, funding was
withdrawn from research projects, talks routinely cancelled, picketed or disrupted,
with gender critical staff and students often fearing for their safety on campus. The
most well-known case involved Kathleen Stock, a professor of Philosophy at the
University of Sussex. Stock faced such levels of hostility — at one point needing
security protection on campus — that she eventually decided to leave her position.!!

21. In this light, it is no surprise that the most significant recent decision made by the
OfS with regard to free speech on campus — although one made under the new Act -

7 Ibid., §143 p39

8 |bid., §164 p46

9 BBC News, ‘Amber Rudd 'no platformed' by Oxford University society,” BBC News, 6 March 2020,
https://www.bbc.co.uk/news/uk-england-oxfordshire-51768634

10 BBC News, ‘Oxford University professor condemns exclusion from event,” BBC News, 4 March 2020,
https://www.bbc.co.uk/news/uk-england-oxfordshire-51737206

11 BBC News, 'Kathleen Stock: University of Sussex free speech row professor quits,' BBC News, 29 October
2021, https://www.bbc.co.uk/news/uk-england-sussex-59084446
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was the £585,000 fine imposed on Sussex for breaching two conditions of OfS
registration related to governance and management.'? In 2018, Sussex had adopted a
“Trans and Non-Binary Equality Policy Statement” which required all relevant
university courses to ‘positively represent’ trans identities, to not ‘rely on or reinforce
stereotypical assumptions” about trans people, and declared that ‘transphobic
propaganda’ would not be tolerated.

22. The OfS ruled that the university had not provided proper safeguards to protect the
expression of lawful gender critical views when imposing such a blanket policy.
Although in later years the university did attempt to do so, replacing vague
references to ‘transphobic propaganda’ with a more objective ‘transphobic abuse,
harassment or bullying,” the OfS ruled that this remained inadequate. The Policy
Statement’s blanket provisions had created a ‘chilling effect” across the university
which had led to ‘staff and students...self-censor[ing] and not speak[ing] about or
express[ing] certain lawful views.””®* The OfS’s findings and fine are currently being
appealed.

23. In the wake of the Rudd and Todd cancellations, then-Secretary of State for
Education Gavin Williamson declared that ‘if universities are not prepared to defend
free speech, the Government will.”** In March 2020, the government announced they
were preparing a new law to protect free speech on university campuses.’® In
February 2021, Williamson announced plans for the new bill.'6

24. While the sex-gender debate was central to these developments, the question of
antisemitism on university campuses also played a prominent role in the discussion
throughout.

25. In October 2020, Williamson wrote to university vice-chancellors to highlight the
‘many disturbing incidents of antisemitism on campus, from both students and staff,”
and accused “too many universities’ of ‘a lack of willingness...to confront this.”’” To
remedy this, Williamson asked universities to formally adopt the IHRA definition.
He said he was ‘frankly disappointed that the majority of higher education providers
have not yet” done so. As is well known, the IHRA definition states that ‘taking

12 Ofs, 'University of Sussex fined £585,000 for free speech and governance breaches,' 26 March 2025,
https://www.officeforstudents.org.uk/news-blog-and-events/press-and-media/university-of-sussex-fined-585-
000-for-free-speech-and-governance-breaches/

13 OfS, ‘Regulatory case report for University of Sussex: OfS decisions relating to breaches of conditions E1 and
E2 and the imposition of monetary penalties,” March 2025,
https://www.officeforstudents.org.uk/publications/regulatory-case-report-for-university-of-sussex/, 1

1 Harry Yorke, 'Government looks to strengthen free speech on campus after Oxford's no-platforming of
Amber Rudd,' The Telegraph, 6 March 2020, https://www.telegraph.co.uk/politics/2020/03/06/government-
looks-strengthen-free-speech-campus-oxfords-no-platforming/

15 paul Waugh, 'Ministers Preparing New Law To 'Protect Freedom Of Speech' At Universities,' Huffpost, 7
March 2020, https://www.huffingtonpost.co.uk/entry/gavin-williamson-new-law-freedom-of-speech-
university-oxford_uk_5e63fa78c5b6670e72f90ef5

16 Sally Weale, 'Proposed free speech law will make English universities liable for breaches,' The Guardian, 16
February 2021, https://www.theguardian.com/education/2021/feb/16/proposed-free-speech-law-will-make-
english-universities-liable-for-breaches

17 Williamson’s letter is available at: https://static.jewishnews.co.uk/jewishndev/uploads/2020/10/SoS-letter-
IHRA.pdf
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context into account,” certain forms of speech and behaviour targeting the State of
Israel — including the claim that ‘a state of Israel is a racist endeavour’ — could be
antisemitic.

26. Williamson said he had asked officials ‘to consider options that include directing the
OfS to impose a new regulatory condition of registration and suspending funding
streams for universities at which antisemitic incidents occur and which have not
signed up to the definition.” If ‘the overwhelming majority of institutions’” had not
adopted IHRA by ‘Christmas [2020],” Williamson concluded, ‘then I will act.”

27. Williamson’s letter was criticised by academics and lawyers who were opposed to
the IHRA definition, and who claimed it illegitimately restricted free speech.!®
However, some Jewish organisations welcomed the intervention. The Union of
Jewish Students had long campaigned for the adoption of IHRA by UK universities.
Williamson'’s letter was in part a response to a UJS report highlighting the low level
of IHRA take-up by universities.’” The UJS described Williamson’s letter as ‘a strong
stand by the UK government against antisemitism and discrimination faced by
Jewish students.’?

28. Many commentators noted that there seemed to be a contradiction between
Williamson’s demand that universities adopt the IHRA definition and his
government’s simultaneous move towards new free speech duties for universities.
As discussed in a previous ICPG working paper, this contradiction can be resolved
once both moves are understood as attempts to challenge the ideological
homogeneity in certain academic disciplines and departments, as well as the
politically-active wing of the student body, when it comes to debates about sex-
gender and Israel.?! Nevertheless, the government’s direction of travel on
antisemitism — towards greater top-down regulation of speech — seemed to push
against that of its promotion of free speech elsewhere.

29. The free speech bill was passed in May 2023. In March 2024, the OfS opened a
consultation for stakeholders on its draft regulatory guidance.?? The UJS
commissioned consultation responses to the regulatory guidance from Academic
Friends of Israel (AFI), and UK Lawyers for Israel (UKLI). Ronnie Fraser, head of
AFI, retrospectively outlined the UJS’s four key areas of concern in article for the
Jewish Chronicle:

8 David Feldman, 'The government should not impose a faulty definition of antisemitism on universities,' The
Guardian, 2 December 2020, https://www.theguardian.com/commentisfree/2020/dec/02/the-government-
should-not-impose-a-faulty-definition-of-antisemitism-on-universities; Bill Bowring et al, 'Antisemitism
definition is undermining free speech,' The Guardian, 7 January 2021,
https://www.theguardian.com/news/2021/jan/07/antisemitism-definition-is-undermining-free-speech

19 https://www.ujs.org.uk/ihra_campaign

20 Jewish News Reporter, 'Gavin Williamson: Universities face cuts if they don’t adopt IHRA definition,' Jewish
News, 9 October 2020, https://www.jewishnews.co.uk/gavin-williamson-universities-face-cuts-if-they-dont-
adopt-ihra-definition/

21|CPG, ‘Antisemitism on Campus: Protecting Free Speech, Preventing Discrimination,’ 2024,
https://www.icpg.org.uk/_files/ugd/e23fb6_b1f1fb36b62f4ec7821794253fe66al7.pdf

22 The 2024 OfS draft guidance is available here: https://www.officeforstudents.org.uk/consultations-on-free-
speech/consultation-on-proposed-regulatory-advice-and-other-matters-relating-to-freedom-of-speech/annex-
b-regulatory-advice-on-freedom-of-speech/
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The status of the IHRA “working definition” of antisemitism under HEFoSA

Whether Holocaust denial would be protected
The status of antisemitism awareness training

oo oo

The impact of the new bill on university disciplinary processes, particularly

those related to antisemitic incidents and aggressive anti-Israel protests?

In evidence given to Parliament, Danny Stone of the Antisemitism Policy Trust also
expressed concern that invited outside speakers who ‘are coming onto campus and
expressing antisemitic views...[may] get additional protections” from the bill.>*

30. These concerns preceded, but were undoubtedly intensified by, the 7 October Hamas
attacks and the subsequent antisemitic incidents and anti-Israel protests and
encampments on university campuses.?

31. In June 2024, the Labour Party won the general election and formed a new
government. Shortly after coming into power, Bridget Phillipson, the new Secretary
of State for Education, announced that the new government was pausing the
implementation of HEFoSA. In doing so she explicitly referred to ‘what I had heard
from Jewish groups and other minority communities about the unintended
consequences that might follow from the legislation,” and in particular, ‘the potential
for hate speech, including Holocaust denial, to be spread on campus.’?

32. The background assumption behind Phillipson’s decision seemed to be that the
entire debate around free expression on campus was an artificial ‘culture war’ issue
stoked by the political right. However, on consultation with universities and
academics, the government recognised that the problem of free expression was
widely regarded as genuinely significant.?”

The 2025 OfS regulatory guidance
33. In January 2025, Phillipson announced that HEFoSA would be implemented after all,
albeit in altered form. The most important change was the removal of the statutory
tort.?® This would have enabled anyone to pursue a legal remedy, including
compensation, against a university for restriction on free expression. Instead, the OfS
was given discretionary powers to investigate complaints which it judged to be valid

2 Ronnie Fraser, ‘The government was right to scrap the Higher Education (Freedom of Speech) Act. Here’s
why,’ Jewish Chronicle, 6 September 2024, https://www.thejc.com/opinion/the-government-was-right-to-
scrap-the-higher-education-freedom-of-speech-act-heres-why-il73gl2g

2 https://hansard.parliament.uk/commons/2021-09-13/debates/c0381d77 f7fa-41e9-a92a-
19b94f6c73fb/HigherEducation(FreedomOfSpeech)Bill(FourthSitting))

%5 For an account of the antisemitism experienced by Jewish students in the wake of 7 October, see ICPG, ‘"I
have never felt less protected as a Jew": Antisemitism at UK Universities since 7th October 2023,’ 2024,
https://www.icpg.org.uk/_files/ugd/e23fb6_f233abe19150411c95e84a73196b8bbf.pdf

% Claudia Savage, 'Free speech laws could have led to ‘Holocaust denial’ on campuses — Phillipson,' The
Independent, 9 September 2024, https://www.independent.co.uk/news/uk/bridget-phillipson-commons-
government-conservatives-education-secretary-b2609632.html

27 Nicola Woolcock, 'University free speech law is set to be watered down,' The Times, 6 December 2024,
https://www.thetimes.com/uk/education/article/university-free-speech-law-is-set-to-be-watered-down-
9dcvObkcbh?t=1754133850869

28 Department for Education, 'Government reaffirms commitment to Free Speech in universities,' gov.uk, 15
January 2025, https://www.gov.uk/government/news/government-reaffirms-commitment-to-free-speech-in-
universities
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and important, rather than a duty to consider every complaint, however misguided
or vexatious. Another change was the removal of Students’ Unions from the free
speech duties, although Philipson said unions “would still be expected to support
free speech and held to account by their university.’?

34. In June 2025, the OfS published new regulatory guidance. This guidance took into
account the comments the OfS had received during the consultation on the 2024
guidance. The OfS also published a document setting out in more detail its responses
to these comments.>

35. The most important change in the 2025 regulatory guidance was to the process
universities were advised to follow when securing speech. The 2024 guidance had
emphasised that universities should assume that all speech is ‘within the law,” unless
it is explicitly restricted by law, and that universities should take ‘reasonably
practical’ steps to secure all lawful speech. It acknowledged that speech that amounts
to unlawful harassment or unlawful incitement to hatred or violence is unlawful and
not protected. But there was very little on whether or how lawful speech might be
restricted. The 2024 guidance seemed to assume a ‘lawful’/'unlawful’ binary of
speech which overlooked the importance of proportionate interference in rights and
the balancing of rights in the Convention jurisprudence.’!

36. By contrast, as noted above, the 2025 guidance added a third step to the advised
process. This referred to the legality and “proportionality” of any potential restriction
of lawful expression. The language of ‘step 3’ — particularly the reference to
“proportionality” — derives directly from the Convention jurisprudence.

37. The 2025 guidance explicitly attests that universities are “public authorities for the
purposes of the Human Rights Act 1998” and therefore must combine compliance
with HEFoSA with compliance ‘with the Human Rights Act 1998 and the
Convention.” This includes not acting incompatibly with a Convention right,
including the right to freedom of expression.’?

38. Article 10(1) of the Convention provides the right to freedom of expression.
However, Article 10(2) allows for restriction of lawful speech, as long as that
restriction is prescribed by law, is in pursuit of a legitimate aim (such as the
protection of the right of others), and ‘necessary in a democratic society.” Article 10(2)
allows for the restriction of speech where that speech threatens another Convention

right — such as Article 8, the right to privacy and dignity, and under which comes

2% Ben Wright and Alex Smith, 'Government to implement university free speech law,' BBC News, 15 January
2025, https://www.bbc.co.uk/news/articles/cyv43p1z15e0

30 OfS, “Consultation on proposed regulatory advice and other matters related to freedom of speech: Analysis
of responses and decisions,” 19 June 2025, https://www.officeforstudents.org.uk/publications/consultation-
on-proposed-regulatory-advice-and-other-matters-related-to-freedom-of-speech-analysis-of-responses-and-
decisions/

31 The absence of any reference to lawful interference in lawful speech was noted by Naomi Waltham-Smith,
Julius Grower, and James Murray in their response to the 2024 consultation, available here:
https://www.linkedin.com/feed/update/urn:li:activity:7200557353253957632/. Their interpretation of Article
10(2) was contested by the London Universities Council for Academic Freedom:
https://lucaf.org/viewdocument.php?id=4

32 OfS, Guidance 2025, §17 p5
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bullying and harassment, or Article 14, the right not to be discriminated against.
Here a decision must be made about how to balance the right of free expression with
the right to privacy and dignity or the right to non-discrimination. Recent European
case law has indicated that an over-prioritisation of Article 10 at the expense of
Article 8 is unlawful
39. ‘Prescribed by law” means that
a. there is a specific domestic English legal rule or regime [i.e. European law]
which authorises the interference;
b. the person affected by the interference must have adequate access to the rule
in question; and
c. the rule is formulated with sufficient precision to enable the affected person
to foresee the circumstances in which the law would or might be applied, and
the likely consequences that might follow.3

40. Case law has established that “prescribed by law” includes employment contracts and
associated policies, as well as university student contracts, regulations or codes of
conduct.® It has also established that the legitimacy and necessity of any interference
with a Convention right should be determined through a ‘proportionality test.”

41. The 2025 OfS guidance has been rightly criticised for failing to recognise the
significance of Article 10(2), and therefore failing to provide universities with clear
advice on how to approach the kinds of balancing acts between rights that they will
need to perform to stay within the law.3 In the guidance, the question of
proportionate interference and the balance between rights is presented as a final
‘backstop,” to be considered only once all efforts to secure lawful speech have been
made. But given the centrality of balancing rights to the Convention jurisprudence,
the question of the proportionality of any restriction must - without explicit
Parliamentary approval for ignoring Article 10(2) — in practice come to frame the
entire assessment of speech from the outset.””

42. While continuing to relegate the question of proportionality to step 3, the guidance
nevertheless sets four core elements of a test to determine proportionate interference
in a Convention right. These elements are taken from the lead English case Bank
Mellat v Treasury.® To assess the proportionality of any restriction of lawful speech,
providers ‘must consider:

a. whether the objective of the measure is sufficiently important to justify the
limitation of a protected right,

b. whether the measure is rationally connected to the objective,

33 Minasyan v Armenia [2025] 59180/15 ECtHR

34 OfS, Guidance 2025, §126 p34

35 Qv Secretary of State [2020] UKEAT/0120/19/J0) [13]; OfS, Guidance 2025, §127 p34

36 Jim Dickinson, ‘Blurred lines: Has OfS misunderstood freedom of speech?,’ Wonk HE, 22 June 2025,
https://wonkhe.com/blogs/blurred-lines-has-ofs-misunderstood-freedom-of-speech/

37 This point is made by James Murry and Naomi Waltham-Smith:
https://www.linkedin.com/feed/update/urn:li:activity:7342078807383719936/

38 Bank Mellat v HM Treasury [2013] UKSC 38 & [2013] UKSC 39
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c. whether a less intrusive measure could have been used without unacceptably
compromising the achievement of the objective, and

d. whether, balancing the severity of the measure's effects on the rights of the
persons to whom it applies against the importance of the objective, to the
extent that the measure will contribute to its achievement, the former
outweighs the latter.>

43. Further guidance for proportionality tests in employment settings was issued in the
judgment of Page v NHS employment tribunal.*’ Here it was established that the
context of any potentially restricted expression is crucial. Providers should take into
account the nature of the speaker and the audience, the content and tone of the
expression, any power imbalance between the speaker and audience, and so on.

44. In addition, the jurisprudence around ‘protected philosophical belief” — that is, beliefs
where are more than mere opinions, which are serious, coherent, and cogent, and
which relate to weighty and substantial aspects of human existence — has highlighted
the distinction between a belief and its manifestation. Both European and English
case law allow for the restriction of ‘objectionable’ manifestations of belief, even if
that belief is itself legally protected. Assessing the particular nature of a
manifestation of any given belief is therefore of crucial importance to any
proportionality test.

45. The requirement for a proportionality test means there is a high bar to interfere with
Convention rights. The 2025 OfS guidance states that ‘[in] practice this means it is
difficult to restrict lawful speech,” particularly ‘in a higher education context, where
providers are subject to statutory duties to secure the rights protected under Article
10, and where the core mission of universities and colleges is the pursuit of
knowledge (and the principles of free speech and academic freedom are fundamental
to this purpose).’#! This means that — even if Articles 10(2) and 17 are assumed to play
a more central role than in the guidance itself - restrictions on speech in an academic
context will be relatively rare, and will require a much stronger justification than has
hitherto been the case in many universities.

46. The centrality of context to proportionality tests clearly mitigates against the blanket
restrictions of speech exemplified by Sussex’s “Trans and Non-Binary Equality Policy
Statement.” However, proportionality tests do not prevent fact-sensitive and
proportionate restrictions of Convention rights, including free expression, in
individual cases.

47. Article 17 of the Convention also allows for interference in the rights secured by the
Convention, including freedom of expression. Article 17 seeks to prevent a party
abusing the Convention rights in order to destroy those rights. If a form of speech or
behaviour is ruled to meet the Article 17 threshold, then the other Convention rights
—such as Article 10(1) — do not apply.

3% OfS, Guidance 2025, §130 p35
40 page v NHS Trust Development Authority [2021] EWCA Civ 255
41 OfS, Guidance 2025, §131 p35
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48. Few forms of expression have met the Article 17 threshold. Traditionally it was
reserved for explicit Nazism (including Holocaust denial) and active support for
‘totalitarianism’ — that is, pro-Soviet communism in the context of the Cold War. In
English law there have been recent moves towards making the threshold for
depriving ‘philosophical beliefs” of legal protection under the Equality Act 2010 as
high as that of Article 17.22 But recent European case law has gradually — and in
some cases controversially - expanded the category of speech and behaviour that is
barred from Convention rights by Article 17.

49. This includes antisemitism. In 2007, the European Court of Human Rights ruled that
the belief that ““Ziono-Fascist leadership of the Jewry” was the source of all evils in
Russia’ did not qualify for the protection of Convention rights by virtue of Article
17.4 It is notable here that this is an example of Israel-related (or Zionist-related)
antisemitism that does not merely target ‘Jews as Jews.” Other examples of speech
ruled to fall outside of Convention protection via Article 17 include Holocaust denial,
the belief that Jews rule over non-Jewish Poles, and the association of all Muslims
with terrorism.

50. The 2025 OfS guidance does not explicitly mention Article 17 — another example of
its failure to properly set out the relation between HEFoSA and the Convention - but
its relevance is implied by the reference to public education providers being subject
to the Convention.

Aspects of the 2025 guidance that relate to antisemitism

This section will examine how the 2025 OfS guidance responds to the five main concerns
raised by the UJS and other groups following the publication of the 2024 guidance. To recap,
these concerns were related to the status of IHRA, Holocaust denial, antisemitism awareness
training, disciplinary processes (particularly with regard to anti-Israel protests), and outside
speakers.

The IHRA “working definition” of antisemitism

51. The 2024 guidance stated that ‘if any code, contract or policy that regulates speech, or
has the effect of regulating speech, identifies a category of restricted speech (such as
“harmful speech’), then such a category should be defined in a way which is not
capable of restricting freedom of speech within the law, or academic freedom.’* That
some observers do regard IHRA as restricting speech in this way is attested by past
comments made by Arif Ahmed, the current head of OfS, who argued in 2018 that
THRA “chills free speech’ on ‘Palestinian rights. >

52. AFI and UKLI argued that this guidance would force universities to either ‘remove
the IHRA definition from their codes of conduct or clarify that [speech identified as

42 Forstater v CGD Europe and others [2021] IRLR 706 [57-59]

43 pavel Ivanov v. Russia [2007] dec., 35222/04, ECtHR (First Section)

44 OfS, ‘Regulatory advice 24: Guidance related to freedom of speech,’ 2024, §62 p15

4 https://www.hepi.ac.uk/2021/02/17/response-to-the-announcement-on-free-speech-and-academic-
freedom-by-dr-arif-ahmed/
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53.

54.

55.

56.

57.

58.

antisemitic under IHRA] is not restricted speech.’# Not only would this contradict
entirely Gavin Williamson’s call for universities to adopt IHRA but ‘would also have
meant that all other government departments and agencies, the police, law
enforcement agencies and local authorities, as well as the general public would be
able to use the definition but not our universities.”

This problem would not have been reserved for IHRA. Any definition of
antisemitism (or of anything else) that was adopted by universities — including the
rival Jerusalem Declaration on Antisemitism — may have faced the same problem.
The fundamental issue is that antisemitic speech (or racist speech in general) is not in
itself unlawful in England.

The OfS consultation response recognised that ‘some regulations and restrictions on
the speech of staff may be essential for the continuation of the essential functions of
the provider or constituent institution; and this may place limits on what is
reasonably practicable for provider and constituent institutions.’#”

The 2025 consultation response also stated that ‘antisemitic harassment and
discrimination will not be protected.’* This is because discrimination, harassment
and victimisation that is related to Jewish identity as a protected characteristic is
proscribed by the Equality Act 2010, which universities as public bodies must
uphold.

The consultation response stated that the OfS would not ‘comment...on the IHRA
definition of antisemitism or on any other proposed non-legally binding definition
that a provider or constituent institution may wish to adopt.” However, the OfS itself
had adopted the IHRA definition ‘because we believe that it is a useful tool for
understanding how antisemitism manifests itself in the 21st century.’®

The OfS noted that as the IHRA definition is “non-legally binding,” it ‘does not affect
the legal definition of racial discrimination, so does not change our approach to
implementing our regulatory duties, including our regulatory expectations of
registered providers.” Therefore while a university may adopt IHRA (or any other
definition), they should do so “in a way that has particular regard to, and places
significant weight on, the importance of freedom of speech within the law, academic
freedom and tolerance for controversial views in an educational context or
environment.’*

In their response to the 2025 guidance, the UJS noted that the guidance ‘does not
explicitly protect the adoption of the IHRA definition, nor does it prevent its
adoption.” Providers are required to ‘balance IHRA with free speech rights, using
OfS'’s three-step test. Nevertheless, OfS has itself adopted the definition, and its
website outlines best practice for IHRA use. The guidance does not negate this

46 Ronnie Fraser, n23 above

47 OfS, Consultation response, §324 p71-72
% |bid., §750 p145

% |bid., §325 p72
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stance.” However, the U]JS also said they were asking for further clarity on the status
of IHRA following the enactment of the bill.

59. Even prior to HEFoSA, it was difficult to measure the impact of the adoption of
IHRA within university settings. The ‘best practice” guides on the OfS website are
extraordinarily vague.’ Researchers have noted the curious lack of empirical data on
the use or concrete outcomes of IHRA after it has been adopted.>

60. IHRA was never meant to be a one-size-fits-all cast iron definition of antisemitism.
The wording of the definition explicitly refers to the need to ‘take context into
account,” and qualifies its examples with terms like ‘may’ and ‘could.” This emphasis
on context brings IHRA close to the context-specificity of the law’s proportionality
test on restrictions of Convention rights, including free expression.

61. Together, this suggests that the expectations attached to IHRA — of both its
supporters and opponents — need to be lowered. Even before HEFoSA, IHRA was
best thought of as way of flagging up the existence of Israel-related antisemitism to
institutions and organisations, rather than a machine to automatically identify
antisemitism. By demonstrating that there is not always a clear and fast line between
speech and behaviour that targets ‘Jews as Jews’ and that which targets Israel or
‘Zionists’, IHRA allows providers to recognise that the latter can, in certain contexts,
contribute to discrimination, harassment or victimisation related to Jewish identity as
a protected characteristic. It therefore opens up the possibility that some speech
targeting Israel or Zionists may be open to legitimate and proportionate restriction.
The aforementioned ECtHR case which ruled that denunciations of ‘Ziono-fascist
ideology’ were outwith the protection of the Convention rights via Article 17
demonstrates clear legal precedent for such proportionate, context-specific restriction
of Zionism-related speech. Nevertheless, IHRA can be little more than an indication
of the presence of such speech, and cannot replace the need for context-specific
assessments of speech and tests of proportionate responses.

62. IHRA is just one factor that should be taken into account when a university is
assessing the proportionality of any potential interference with lawful yet allegedly
antisemitic speech. IHRA — or any other definition of antisemitism — provides broad
guidance to assist a university in determining whether speech or behaviour is
antisemitic. It does not prescribe or rule out responses to that speech or behaviour,
nor override the university’s wider legal obligations and duties. Nor should it be
expected to do so.

63. A further complicating factor here is the first instance Employment Tribunal
judgment in Miller v University of Bristol (currently being appealed) which found
‘anti-Zionism’ to be a ‘protected philosophical belief”’ under the Equality Act 2010.
This case involved David Miller formerly a Professor of Political Sociology at Bristol,
who was dismissed following comments he had made about the university’s Jewish

51 https://www.officeforstudents.org.uk/for-providers/student-protection-and-support/harassment-and-
sexual-misconduct/tackling-antisemitism/

52 Keith Kahn Harris, ‘What we don’t know about IHRA: Practices of subversion and neglect,” Conflict &
Communication Online, 21.1 (2022)

Commented [MB1]: The UJS briefing was sent round by
Rosa via email — | can’t find it online anywhere, so am
unsure if it was actually a public document?




-
Defend Academia. Confront Antisemitism.

Student Society. Miller sued the university for unfair dismissal and direct
discrimination against the holder of a protected belief.

64. The belief that the court found to be protected was that ‘political Zionism...an
ideology which holds that a state for Jewish people ought to be established and
maintained in the territory that formerly comprised the British Mandate of
Palestine...is inherently racist, imperialistic and colonial, and... ought therefore to be
opposed.’* It is likely, although not guaranteed, that in many contexts the expression
of this belief would be in breach of IHRA, specifically its example that it may be
antisemitic to claim that ‘the existence of a State of Israel is a racist endeavour.” But if
that belief is legally protected, then without ‘something more’ — that is, without an
additional ‘objectionable” element contributed by the particular manifestation (or
mode of expression) of that belief - the expression of such a view cannot be subject to
lawful restriction. Examples of ‘something more’ might include covering university
campuses with posters stating that ‘Israel is a racist endeavour.’* This particular
manifestation of the lawful viewpoint might be legitimately regarded either as a
form of harassment against Jewish identity as a protected characteristic, or as an
attempt to intimidate those in the university who held a different viewpoint, thus
creating a ‘chilling effect.” Such a manifestation might then be subject to
proportionate restriction.

65. Had Miller merely expressed the pleaded belief, it is unlikely he would have been
subject of complaints or faced disciplinary action. But he did not do this. Rather he
accused the members of the university’s JSoc of being ‘pawns’ of the State of Israel,
that is, directed by and under the control of Israel. The judge ruled that this form of
speech posed a potential threat to the rights of others (namely Jewish students at the
university). Mitigating this threat was ruled to be a legitimate aim and necessary in a
democratic society, meaning that under Article 10(2) the university could, in this
instance, lawfully interfere in Miller’s freedom of expression via disciplinary action.

66. The university lost the tribunal not because they restricted Miller’s right to free
expression per se, but because they failed to undertake a proportionality test to
assess what would be a proportional interference with that right. The judge ruled
that outright dismissal was a disproportionate response, and that the university
should have issued a final warning about his conduct instead. That some interference
was lawful was reflected in the reduction the judge made to Miller’s costs, in
recognition of the contribution his behaviour had made to the disciplinary
procedures he faced.

67. The Miller case therefore demonstrates how IHRA — as a non-legally binding
definition — does not trump a university’s wider legal obligations. But it also shows
how interference in the right of free expression — even when that expression is said to
be connected to an academic’s area of research, as was purportedly the case with

53 Miller v University of Bristol [2022] ET Case No: 1400780/2022

541n 2018, posters carrying this slogan were stuck on bus stops across London:
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68.

Miller — can be lawfully undertaken, as long as it is proportionate and in pursuit of a
legitimate aim (here protecting the rights of Jewish students).

Despite the emphasis given to securing speech in HEFoSA, the introduction of the
‘step 3’ proportionality test in the 2025 OfS guidelines indicates HEFoSA will not
prevent this form of legal restriction of lawful speech, as long as that restriction is
proportionate and context-specific (that is, on a case-by-case basis, rather than a
blanket ban). IHRA can play a role in the process of ascertaining the proportionality
of any restriction, but it remains only one factor at play.

Holocaust denial

69.

70.

71.

72.

73.

On publication of the draft bill in 2021, Michelle Donelan, then-Universities Minister,
suggested that because the bill protected all ‘lawful speech,” and because Holocaust
denial is not illegal under UK law, the bill would protect Holocaust denial on
campus, as long as it ‘wasn’t straying into racism’ or ‘hate crimes.’> While this was
speedily refuted by a government spokesman, the possibility that Holocaust denial
might be protected remained a concern for the UJS and other Jewish stakeholders, as
well as for other critics of the bill.

In a later statement to Parliament, Donelan declared that the OfS regulatory guidance
would ‘make it clear that the European Court of Human Rights has held that
Holocaust denial is not protected speech under Article 10" of the Convention.> This
was presumably a reference to the provisions of Article 17 mentioned above.
However, when the 2024 consultation guidance was published there was no mention
of Holocaust denial or Article 17.

The 2025 OfS guidance simply stated that “The OfS will not protect Holocaust denial
(by visiting speakers or anyone else).””” It again made no reference to Article 17.
Indeed, in the OfS consultation response, the lack of protection given to Holocaust
denial was not justified by reference to Article 17 or the Convention at all, but rather
because ‘it is difficult to see how [Holocaust denial] could not amount to incitement
to racial hatred and harassment’ on the basis of a protected characteristic.’5

The OfS guidance therefore fails to recognise that Article 17 exempts Holocaust
denial from the Convention rights a priori — there is no need for a proportionality test
or references to hate crime or harassment to justify a ban on Holocaust denial on
campus. This is further evidence of the OfS’s seeming confusion regarding the
relation between English and European law.

As the UJS’s response to the 2025 guidance points out, explicit mention of Article 17
in the guidance would be useful. This is because it draws attention to the ways in
which the law can prevent ‘individuals from abusing their freedom of speech rights

55 Rob Merrick, 'No 10 slaps down universities minister for saying ‘Free Speech Bill’ will allow Holocaust deniers
to speak,' The Independent, 13 May 2021, https://www.independent.co.uk/news/uk/politics/holocaust-denial-
universities-michele-donelan-b1846924.html

%6 Jim Dickinson, 'Would the free speech act have ushered in antisemitism?,' Wonk HE, 8 September 2024,
https://wonkhe.com/wonk-corner/would-the-free-speech-act-have-ushered-in-antisemitism/
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to undermine the rights of others, which may be relevant in cases of hate speech
disguised as academic or political expression.” Moreover, as mentioned above, the
Article 17 jurisprudence also allows for acknowledgment of Israel-related
antisemitism which is not dependent on IHRA or other non-legally binding
definitions of antisemitism.

Antisemitism awareness training

74.

75.

76.

77.

78.

The U]JS has provided antisemitism awareness training at universities since 2019.% It
has recently received further government funding for such training over the next
three years.®

The 2024 OfS guidance stated that ‘providers, constituent institutions and relevant
students’ unions should not require training or induction that imposes a requirement
to endorse any controversial viewpoint or value-judgement.’s' The guidance
included an example of such training: a hypothetical race awareness course in which
successful completion depended on agreement with the statement that ‘All white
people are complicit in the structural racism pervading British society.” By forcing
attendees to assent to this position before being allowed to complete the course, this
training ‘may impose a requirement to endorse a controversial viewpoint.’®> The
guidance stated that a reasonable practical step to secure speech in this scenario
would be the removal of such a question from training courses.

Academics for Israel argued that this provision would make it ‘very difficult, indeed
almost impossible, to provide antisemitism awareness training on campus.” This is
because it would prevent attendees from being ‘asked to discuss and identify
contemporary antisemitism and that the IHRA definition itself’ — which is used by
the UJS in their training — ‘would be considered to be very controversial.’®

In the 2025 response to the consultation, the OfS stated that it did ‘not consider” that
the 2024 reference to endorsing viewpoints or value-judgements ‘rule[d] out the
possibility of offering or requiring training related to antisemitism or other forms of
racism.” Rather it related solely to ‘speech [attendees] are compelled to agree with in
training: training that cannot be completed unless the user actively assents to a
position that that user may reject.”® The key factor here is compulsion to agree with
the perspective of the training, rather than the fact that the training promotes a
particular set of positions.

The 2025 guidance therefore emphasises that it is targeting ‘compelled speech within
training: training that cannot be completed unless the user actively assents to a
particular viewpoint or value-judgment that they may reject.”® It explicitly notes that

%9 https://www.ujs.org.uk/antisemitism_awareness_training

0 Michelle Rosenberg, 'UJS awarded government contract to deliver universities antisemitism awareness
training,' Jewish News, 25 July 2025, https://www.jewishnews.co.uk/ujs-awarded-government-contract-to-
deliver-universities-antisemitism-awareness-training/
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79.

80.

81.

the OfS does not “intend to discourage institutions from offering or requiring training
on sensitive subjects, including training that itself asserts positions with which some
users may disagree.”®

Moreover the 2025 guidance includes a new example in which a candidate disagrees
with the position of the training on one question. Rather than fail the candidate or
force them to undergo further training until they endorse a position with which they
disagree, the module merely “explains to them why it has marked this as wrong.’
Such ‘training does not compel assent to any viewpoint, although it does itself make
assertions with which some students may disagree. Requiring students to take
training that does not compel assent is in itself unlikely to breach the “secure’” duty.’s”
In this the 2025 guidance brings training practices in line with its provisions around
in-class teaching. An example in the 2025 guidance describes an atheist philosophy
lecturer who occasionally makes comments about their atheist beliefs in the
classroom, where relevant to the subject being taught. However, they do not treat
religious students any differently from other students, prevent critique or force them
to agree with atheist views in order to pass the class.®® As long as teaching — or
training — is rigorous, grounded in evidence, open to critical discussion, does not
compel assent or treat those who disagree differently then it will not face sanction
under HEFoSA, even if it adopts certain viewpoints.

In practice this suggests that antisemitism awareness training should centre on
discussion and debate, rather than top-down imposition of beliefs. The antisemitism
awareness training provided by UJS already takes such an approach and will not
therefore be affected by HEFoSA.

Disciplinary processes (protests, encampments, teaching content)

82.

83.

84.

The 2024 OfS guidance stated that “policies that regulate: a. protests and
demonstrations; b. posting or distributing written material (such as flyers); or
recruitment activities should not restrict these activities because they express or
support a particular legally expressible viewpoint.”®

In the view of Academics for Israel, ‘[t]his clause clearly reduced universities” ability
to discipline students or societies.” In their view incidents such as the posting of
‘highly inflammatory’ posters declaring ‘Intifada until victory’ around campus
‘would not have been subject to any disciplinary procedures” under HEFoSA.”

In May 2024, the OfS sent a letter to universities regarding management of the anti-
Israel encampments and protests that were occupying university lawns and squares
across the country.” That letter stated that universities should “uphold free speech
within the law for students, staff and visiting speakers,” but this “does not, and
cannot, include discrimination against, or harassment of, Jewish students or staff.”

% Ibid., §213 p60
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The letter advised universities that restrictions on encampments and protests were
permissible when they “directly interfere[d] with others’ learning, teaching or
research,” but that these restrictions should be based on time, manner and place
regulations rather than the lawful viewpoints expressed on the protests. Policies
which specifically ban all pro-Palestine protests would not be lawful.

85. These points are reiterated in the 2025 guidance. While emphasising again that the
right to freely express lawful viewpoints on protests should be secured, the guidance
states that ‘in certain circumstances (this will be a fact-sensitive assessment) it may be
necessary and appropriate for providers or constituent institutions to regulate the
time, place and manner of a protest or demonstration.””? But it underlines that ‘any
regulation of the time, place and manner of speech should be viewpoint-neutral” —
the basis of restriction should be the extent to which protests interfere with the
‘essential functions’ of the university (teaching, research and so on). Moreover that
restriction should be proportionate, rather than ‘sweeping.’

86. The 2025 guidance uses the example of a pro-Palestinian encampment being set up
on a university lawn that is normally used for graduation ceremonies. The guidance
says a proportionate response would be to ‘requir[e] the occupiers to vacate this
particular lawn for the graduation ceremony and celebrations, without restricting
peaceful and non-disruptive activity on other, unused spaces nearby.””? A
disproportionate response would be to impose a ban on all pro-Palestinian protests
for the next 12 months.

87. Another example is of protesters intruding into classrooms, or attempting to shut
down debate and discussion. Banning such activity because it interferes with the
essential function of teaching would not be in breach of the secure duty. Banning
protestors from ‘express[ing] views that undermine the university’s values’ may,
however, “unlawfully suppress the expression of a particular range of viewpoints.””

88. The 2025 guidance provides another example of students setting up a ‘military
checkpoint’ and forcing students to go through it in order to enter campus. Many
students subsequently miss their classes. The guidance states that in such a scenario
the university would not breach its duty to secure speech by dismantling the
checkpoint — as long as this was done to prevent the interruption of the university’s
essential activities, rather than for reasons of viewpoint.”

89. The guidance also recognises that a protest that takes place outside a place of
worship — such as a synagogue or another religious meeting — could constitute
‘intimidatory harassment’ of members of a religious group, even if the viewpoint
expressed is lawful.”* An anti-Israel demonstration which targeted a Jewish
chaplaincy or Jewish Student Society activities might constitute unlawful
harassment. Here the content of the expression is a relevant factor in determining
whether regulation should move beyond viewpoint-neutral measures and toward
viewpoint-particular restriction in this context.

90. The 2025 guidance also recognises that ‘frequent, vociferous and intrusive anti-Israel
protests across campus, including outside lecture blocks and accommodation, may

72 OfS, Guidance 2025 §160 p45
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have a chilling effect on pro-Israeli speech or Jewish religious expression. Students
may self-censor support for Israel, and Jewish students might be chilled from
expressing their religious beliefs on campus.” Again it suggests that ‘[r]egulation of
the time, place and manner of such protests may be a reasonably practicable step to
take to secure the speech of students.”””

91. This example indicates that the guidance does recognise that some anti-Israel
protests may also amount to an indirect form of anti-Jewish harassment, as well as
creating a ‘chilling effect’ on other viewpoints — even if they do not specifically target
Jewish students or societies. Protests which involve construction of checkpoints on
campus, for example — assuming, as is likely, that they are be part of an ‘Israeli
Apartheid week’ or similar event — do not merely prevent students from attending
lectures. They force all students to participate in an action that expresses a particular
viewpoint. In so doing, such checkpoints compel assent, in precisely the manner that
HEFoSA seeks to prevent. The same might be said of a campus covered with
‘Intifada until victory’ posters: by dominating the university public space in such a
manner, those who do not accept the positions implied by such posters may feel less
willing to express their own lawful viewpoints. Jewish students who regard Israel as
playing a part in their Jewish identity — with studies showing this is a large majority
of Jews in the UK - would be disproportionately affected by the compelled assent in
both scenarios. ‘Indirect harassment,” unlike ‘indirect discrimination’ is not a legal
category in the UK —harassment is generally held to need a specific target.
Nevertheless, such protests could indirectly contribute to the kind of ‘intimidating,
hostile, degrading, humiliating or offensive environment’ for Jewish students that
constitutes harassment in the Equality Act 2010. They could also make direct
harassment of individual Jewish students more likely.

92. The checkpoint protest example demonstrates the problem in drawing the line
between ‘free expression” and ‘unlawful harassment’ on the one hand, or ‘compelled
assent’ on the other. This problem is not unique to antisemitism but it is particularly
pressing in this context. In practice, decisions on where the line lies will have to be
made in a fact-sensitive, case-by-case manner, and there may well be no general
formula for distinguishing one from the other.

93. Here the IHRA definition may play an important role. By highlighting forms of
speech and behaviour which many Jewish staff and students may feel constitutes
antisemitism, IHRA (or any other definition of antisemitism) can assist in identifying
forms of Israel-related expression that, in some contexts, might heighten the risk of
anti-Jewish harassment. This does not mean that those forms of expression do, in any
given context, actually constitute anti-Jewish harassment. Rather it means that the
threshold for ‘objectionable manifestation” of a lawfully-held viewpoint that falls
under IHRA might be lower than for other forms of speech about Israel.
Nevertheless, the threshold for harassment in a university setting remains high,
particularly with regard to academic research and teaching.

94. The guidance recommends applying the same principle of viewpoint neutrality to
incidents where lecturers and teaching staff interrupt their classes to make political
points about unrelated subjects. There have been numerous reports of lecturers in
unrelated subjects making such political ‘asides’ about Israel and Zionism since 7
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95.

96.

97.

October. The 2025 guidance gives the example of a Maths lecturer interrupting their
class to make a longwinded but lawful political point, that is not related to the
subject they are teaching. The university would not be in breach of the secure duty if
they disciplined the lecturer in this case. The lecturer’s comments are ‘preventing an
essential function of the university, in this case teaching. Therefore it is unlikely to be
a reasonably practicable step to permit the speech.””®

However, the university should not ‘investigate, discipline or otherwise sanction the
lecturer for expressing those views (again within the law) on social media.”” Nor
should it be assumed that because a lecturer holds particular views about a group
(such as a religious group), that they will treat members of that group unfairly or
discriminate against them.

While these aspects of the 2025 guidance may be discomforting for some Jewish staff
and students, given the dominance of radical anti-Zionist positions on many
campuses, they also offer resources for a strong defence of staff who hold differing
views on Israel or Zionism. Vexatious complaints about staff who express support
for Israel on social media, for example, or who might make pro-Israel asides in a
class that is related to the situation in the Middle East, would not face disciplinary
action.

Moreover, the potential for interference in Convention rights that is contained by
Article 10(2) still applies here. Should a lecturer’s comments on social media be
directly aimed at staff or students, as in the David Miller case, the possibility for
disciplinary action remains — as long as it is prescribed by law and proportionate.

Outside speakers and pro-Israel speech

98.

99.

100.

101.

As noted above, concerns were also raised that HEFoSA might protect outside
speakers expressing antisemitic views on campus. The impetus of HEFoSA and the
guidance is generally towards facilitating outside speakers to deliver talks and
lectures on campus without disruption from protest — while also protecting the right
to express protest.

HEFoSA does not protest unlawful speech. Unlawful speech includes speech which
incites hatred or violence; which invites or encourages support for proscribed
organisations; and which encourages or glorifies terrorism. Given that Hamas and
Hezbollah are proscribed organisations in the UK, and that — more controversially —
the protest group ‘Palestine Action” have also been recently proscribed as a terrorist
group, HEFoSA would not protect outside speakers who praised or encouraged
support for these or other proscribed organisations.

‘The 2025 guidance includes an example of a university cancelling an online
talk by an outside speaker }who ‘has made repeated statements professing to be a
member of [a] proscribed organisation.’®! This would not breach the secure duty.
The guidance gives an example of a university cancelling a speech by an
outside speaker who strongly supports one party in a regional war. The university is
concerned that the event might ‘contribute to an atmosphere of religious and

8 OfS, Guidance 2025, Example 14 p28
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political tension on campus,” although “there is no evidence that the event creates any
immediate and specific threat to physical safety.” The guidance suggests in cancelling
the event the university has acted disproportionately and is in breach of the secure
duty. Rather than cancelling the event, the university should have ‘offered additional
seminars that take other perspectives on the same issue,” created ‘additional
platforms for constructive dialogue between speakers on both sides,” or ‘offered
support to students who were affected by issues raised in the event.’s?

102. Any restriction on outside speakers who are expressing a lawful viewpoint
will be subject to the same questions of proportionality as in other areas of speech.
Universities will therefore continue to host speakers who may offend or upset some
Jewish staff and students with a particular perspective on Israel or Zionism. The
“ideological monoculture” on questions around Israel and Zionism that characterises
many university departments and disciplines, as well as the politically active
elements of the student body, means in practice that the weight of outside speech
about Israel and Zionism is likely to remain on the anti-Zionist side for some time.

103. However, in the long run, the guidance’s focus on facilitating lawful speech
from outside speakers, and in creating opportunities for the expression of other
perspectives and critical dialogue between those who hold different views, may help
to encourage a healthier culture for discussions about Israel, Palestine and the
Middle East conflict. In evidence given to Parliament, the Antisemitism Policy Trust
highlighted numerous incidents where events featuring Israeli speakers at
universities ‘have been interrupted and [Jewish] students have not been able...to
host people with view that they want to be shared.”® In other cases such events were
cancelled at short notice, or the university demanded Jewish Student Societies paid
prohibitive costs for the provision of security for the event, meaning that the event
could not take place. None of these events involved controversial speakers (such as a
speaker advocating for the Israeli annexation of the West Bank, for example).

104. Academics for Israel also recognised that Jewish students ‘who have
exercised their right to assembly and freedom of speech have found themselves in
recent years having to endure increasing levels of violence, intimidation and
discrimination in a toxic climate which excludes pro-Israel students from
participating fully in campus life.”*

105. HEFoSA and guidance may mitigate these issues. The threshold for
cancelling events due to “safety concerns” will now be much higher — in most cases
cancellation of a talk will not be regarded as a proportionate response to complaints
about the content of a viewpoint.

106. This principle applies to other forms of expression. The 2025 guidance gives
an example of university requiring a Jewish student to remove a mezuzah from their
student accommodation doorpost, after complaints from other students that it is
‘politically provocative.” The university cites the Public Sector Duty of the Equality
Act 2010, which calls for public sector bodies to ‘foster good relations’ between
members of protected groups and others. This example can be said to represent the
well-documented phenomenon of non-political or non-Israel related Jewish events
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being cancelled or declared “sadly no longer possible’ since 7 October due to ‘safety
concerns’ or ‘in the light of recent events.” The OfS guidance says that ‘[b]y
prioritising objections from other students over lawful expression, the university is
likely to have failed to take reasonably practicable steps to secure freedom of speech
within the law and therefore to have breached its ‘secure’ duty.’$

The 2025 guidance establishes that HEFoSA will not protect the so-called
‘heckler’s veto.’s¢ Speech which disrupts events, or which prevents other speakers
from talking, undermines the functioning of the university and its core purposes.
Protests which seek to prevent audiences from entering meeting rooms or lecture
halls also disrupt the university’s core purposes, and can be regulated via time,
manner and place protocols.

The guidance also sets out clear parameters regarding the security costs for
holding events. The guidance requires that providers do not make organisers of
events bear the costs of security for those events, apart from in “exceptional
circumstances.” It recommends that providers use a ‘clear, objective and neutral’
criteria for what constitutes ‘exceptional circumstances’ —i.e. that only security costs
over a given amount are classed as exceptional, and where security costs for events
are rarely higher than that amount.®” Such criteria prevents decisions over security
costs being determined by the viewpoint of the event. Universities should provide
estimates of security costs to event organisers and explanations for those estimates
prior to the event, and establish an independent appeals process should those
estimated costs be prohibitively high. As Eric Heinze has note, this still potentially
allows ‘[m]anagement [to] cancel controversial events if the institution lacks the
means to ensure adequate security,” with ‘such claims [being] difficult to verify.’ss
Nevertheless, establishing objective criteria for ‘exceptional circumstances,” and
creating an independent procedure for appeal, will make it harder for such
arguments to be made without concrete evidence.
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